
EHRiC/S5/19/C(EPFA)/420 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM GARY MCATEER 

 
This submission attempts to persuade the reader that it is perfectly proper to empower the 
authorities to take all appropriate action to prevent any physical assault on a child, but 
argues that it is essential to allow for the system to be able to exercise its discretion in order 
to prevent perversity or miscarriages of justice.  
  
There are a number of arguments for and against what is described as “smacking”. The 
author’s comments thereon are italicised. These include, inter alia, that:- 
  
For 
 

1. Smacking is not abusive at a certain level, which  might be anything from a tap 
to a push to a grab. There is a clear difference and distinction between a tap 
and abuse. In practice however that distinction is blurred. The danger is 
lumping good parenting in with bad and criminalising otherwise law-abiding 
citizens.  
 

2. Smacking prevents worse outcomes, in other words for protection or lesson 
learning. It is obvious that physical violence should be capable of being used to 
prevent danger to a child, but if there is no defence of reasonable chastisement 
and this is rigorously enforced there are inevitable dangers.  

 
3. It is instinctive and natural for a parent to correct a child with some degree of 

physical contact. Would the naughty step become illegal, amounting to a crime 
under common law by unlawful physical restraint or detention? It is innate for 
parents to correct children by using some form of appropriate physical contact. 
Do Parliament truly mean to criminalise this? 

 
4.  There is a need for children to understand the system of authority and 

accordingly discipline plays an appropriate and proportionate role in the 
application of authority in the best interests of the child. Proportionate use of 
physical contact does not equate with assault, so it might be argued that the 
common law does not attack this type of situation because appropriate contact 
doesn't mean assault in law because there is no evil intent. However, how is 
one to judge? Whether or not "smacking" (whatever that means) is banned 
absolutely cannot mean that there is no physical contact. This law, as currently 
drafted, is so imprecise that it does not improve on the current state of affairs. It 
is also commented on that there are, in fact, very few prosecutions related to 
the issue of reasonable chastisement. Accordingly, it is submitted that there is 
no mischief to address and that the legislation is unnecessary. 

 
5. Smacking is proportionate, if used properly.  

  
Against 
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1. Smacking teaches wrong lessons about violence. The answer to this is that if 

there is reasonable chastisement then it is, by its nature, proportionate to the 
need to teach a lesson which is positive, rather than one which is negative.  
 

2. There are alternatives to smacking. Many of which will not work.  
 

3. You can’t smack an adult. Yet there is significant room for physical contact with 
an adult who is misbehaving, involving normal, social controls exercised by 
friends, family, etc.   

 
4. It can lead to excessive discipline. It is inappropriate to regard smacking as the 

thin end of the wedge to criminal assault. One is done in the best interests of 
parenting, whereas the other is done for entirely different motives and would, in 
any event, be illegal under the current regime.  

 
5. Positive reinforcement is to be preferred. This is a fair point, but positive 

reinforcement is only part of the environment in which children require to 
develop.   

 
6. Psychological punishment, such as removal of priviliges, is to be preferred. 

Ditto.   
 

7. Reasoning with the child is to be preferred. Ditto.  
  
These are only some of the arguments. Experience in the criminal justice system defending 
members of society charged with offences which are borderline gives rise to a whole variety 
of concerns. These concerns are exacerbated by the proposal to legislate in the manner in 
the Bill.  
  
Some anecdotal evidence:- 
 
 

 Academic parents come to work at a Scottish university. Their autistic child, 
aged 8, can’t be reasoned with and keeps approaching the cooker whilst pots 
are boiling. Father knocks child away. Child attacks father, using all his might. 
Father knocks him away again. The following day the mother, who has broken 
English, attends the GP to report that the boy’s eye is bloodshot and she is 
worried. She suggests that this could have happened at his wrestling class the 
day before, or when his dad “hit” him in the circumstances above. Social 
services are contacted; there is a police enquiry. All authorities are content that 
the child’s welfare is not in doubt. Despite this, a criminal prosecution is raised. 
This is without the current intended legislation. It takes a year, and significant 
cost and worry on the part of the parents, before the case is dropped on the 
eve of the trial. The parents also had difficulty extending their Visa, despite 
support from the academic institution involved.  

 Headmaster separates from wife. Two children, under 10. One child has a 
reputation for telling lies between the parents, and generally. On being sent to 
bed, the child takes umbrage. The following day the child is overheard at 
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school talking to another child, by a teacher. The child says that her dad hit 
her. There follows a significant enquiry. The father is suspended and during 
that period loses a promotional opportunity. The matter proceeds to trial. The 
prosecution attempt to proceed by way of leading the child’s statement, but the 
Sheriff declines. The child and her sister are called and it immediately becomes 
clear that the child deliberately made up lies because they were angry at their 
dad. The mother had already raised a concern that the child freely indicated to 
her that she had been telling lies.  

  
These instances, which are not isolated, demonstrate that even in the current situation the 
legal arrangements in place in terms of common law and statutory provisions are such that 
in any case where there is a question of an assault of a child that the authorities treat this 
with the utmost care. The consequences for the people who are wrongly brought before the 
courts are so significant that it is often only they who understand the damage done, not only 
to their own confidence and standing but also to the bond between parent and child. It is 
critical, in a free society, that there is a reasonable room within which to consider what is 
and what is not reasonable parenting. 
  
The true question is whether this legislation is desirable or necessary. It is, of course, 
desirable that no child is ever struck. It is also desirable that all children accept reasonable 
parenting, however those two Utopian ideals are incompatible with one another in the grey 
area of parenting. This legislation does not improve the current law insofar as assault or 
neglect is concerned. It is highly likely that this legislation will lead to very significant 
injustices for people in society who are, to all intents and purposes, parenting normally and 
acceptably. It might be said that if someone is innocent then no doubt that will be proved to 
be the case in due course. That is to entirely miss the point of the severe consequences of 
interaction in this area between the state and the individual. For a parent to come into 
contact with the social work department or police or prosecution is, unless necessary, 
highly undesirable. Any diminution in the extent to which ordinary and law-abiding members 
of society lose faith and trust in the criminal justice/social work system wholly undermines 
that system. The law of unintended consequences inevitably leads to a breach of trust by 
the state, because of the manner in which the state is required to act by laws enacted by 
Parliament. Parliament accordingly should not legislate on a whim, or because it sounds 
like a good idea. On one view there has been enough of that in the Scottish Parliament in 
the area of the criminal justice system. At times practitioners, including Sheriffs, lawyers, 
prosecution and police and social workers, are truly perplexed.  
  
In short therefore, it is submitted that as a matter of law it is unnecessary to change the law 
because the existing system is not broken. The existing system does have flaws, but not 
insofar as the protection of the child is concerned. The flaws exist in the sluggishness of the 
criminal justice system, investigation, human frailty in dealing with such matters. Introducing 
this new abolition is disproportionate.  
 
When considering this submission on the question of whether or not the law is necessary, 
please do have a thought for people who find themselves confronted by the state in the 
form of doubting social workers, the delay in the court system, the ordeal of being accused 
and investigated. In other words, please think about the parents. There are significant 
protections for children already in place. A parent finding themselves under investigation 
finds themselves in the loneliest of places. 


